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Note that this presentation is intended as a 
general discussion of the law and is not 

intended as legal advice for any particular 
situation. 



D&I Initiatives
• Diversity and Inclusion Initiatives are intended to increase diversity 

among employees, executives, clients, business partners, etc.

• Some initiatives include goals to hire, or work with, individuals who represent 
frequently underrepresented groups, or individuals who represent the diverse 
population in the surrounding (or even global) community. 
• Example: Goldman Sachs will now underwrite a company’s IPOs only if the 

company has at lest one diverse board member (and at least two diverse board 
members starting in 2022). 

• Some are aimed at fostering better understanding between management and 
employees.
• Example: Netflix issued a diversity report detailing conversations it had with its 

employees regarding what it was like to work for Netflix.

• Some are simply donations to groups that aid underrepresented groups in the 
community. 

• Legal landmines are found throughout D&I initiatives



D&I Initiatives
Goals vs. Quotas

• Goal setting through voluntary affirmative 
action plans is permissible and consistent 
with Title VII, so long as the plan is remedying 
segregation and under-representation in 
minority groups, and the plan does not 
“unnecessarily trammel on non-minority” 
groups.
• Plans should not require terminating employees 

due to race, or require a “balancing” of races 

• It is permissible to set recruitment goals, if they do 
not operate as a quota or a hiring preference  



“Reverse” Race Discrimination Claims 

• Bonenberger v. St. Louis Metro. Police Dep’t – 8th Cir. 2016
• A white male police sergeant was interested in an open leadership position at his 

police academy. 

• Academy director told him that he should not even bother to apply, because the job 
was going to be awarded to a black woman. 

• The director explained that a superior had told him to “bring color down to the 
academy.”

• Sgt. applied anyway, and despite his numerous instructor certifications and 
experience as an instructor and trainer, was not called for an interview. A black 
female police sergeant was ultimately hired for the role. 

• Federal jury awarded $200,000 in actual damages and $420,000 in punitive damages 
to punish the defendants for committing intentional racial discrimination and for 
conspiring to commit discrimination.

• Jury verdict upheld by the 8th Circuit Court of Appeals



D&I Initiatives
• Best practices:
• Analyze workforce, and the surrounding community demographics. 
• If there is underrepresentation of minority groups in the workforce, then it 

is permissible to create an affirmative action plan that is written in a way to 
address the specific underrepresentation found in the comparison data.

• Difference between underrepresentation compared to entire US 
population, and underrepresentation compared to local population and/or 
minority representation in the specific field of employment 
• How many women there are in the entire US v. how many women there are in 

the local community with medical degrees/experience.

• Do not:
• Attach performance reviews to meeting diversity goals (e.g., a Black employee 

receives an extra one point than a Caucasian on his performance evaluation 
spreadsheet due to diversity).

• Commit to one specific numerical goal (e.g., hiring 5 women employees by 2022). 



Sexual Harassment

•“Harassment is not making someone feel 
uncomfortable . . . That is not harassment. 
If I just made you feel uncomfortable, that 
is not harassment. That's you feeling 
uncomfortable.”

- NY Governor Andrew Cuomo



Sexual Harassment – Time for a Review

• Unwelcome sexual advances, requests for sexual favors, 
and other verbal or physical conduct of a sexual nature 
constitute sexual harassment when: 

• (1) submission to such conduct is made either explicitly or 
implicitly a term or condition of an individual’s employment, 

• (2) submission to or rejection of such conduct by an 
individual is used as the basis for employment decisions 
affecting such individual, or 

• (3) such conduct has the purpose or effect of unreasonably 
interfering with an individual’s work performance or 
creating an intimidating, hostile, or offensive working 
environment.



Sexual Harassment – Employer Liability

• Employer is automatically liable when harassment results in a 
“tangible employment action”
• E.g., The harassed employee was demoted or fired

• When there is no tangible employment action – the employer is 
still liable when it knows or should have known of the conduct
• Unless it takes immediate and appropriate corrective action to prevent the 

conduct from reoccurring, once aware

• Importance of Anti-Harassment and Harassment Reporting handbook 
policies as a defense – show that employer exercised reasonable care to 
prevent and promptly correct any harassment and the employee 
unreasonably failed to complain to management or to avoid harm
• Provide policy at the outset of employment and obtain a signed confirmation 

of receipt! 



Sexual Harassment – Employer Liability 

• Liability for Harassment by Non-
Employees
• Same standard – liability occurs where the employer 

knew or should have known of the harassment

• Consider the extent of the employer’s control and any 
other legal responsibility the employer may have 
towards the conduct of the non-employee 

• E.g., may have more legal over a contractor than a 
random member of the public

• Remind employees that they should report any third-
party harassment!



“Remote” Sexual Harassment
• Is there really a risk of “remote” 

sexual harassment?
• Employees might believe that normal 

work rules do not apply to remote 
working, or that their actions will not be 
monitored or scrutinized as heavily.

• People tend to say things online that they 
would not say in-person

• Remote work offers window into private 
life – details employees may not have 
divulged at work



“Remote” Sexual Harassment

• How does sexual harassment manifest during remote work? 
• Can occur online, through chat messages, video conferencing, on phone 

calls, etc.
• E.g., supervisor joins one-on-one zoom call dressed inappropriately, or 

asks probing questions about the employee’s dating life after seeing 
picture of employee and boyfriend

• Employers are still responsible for maintaining their sexual 
harassment avoidance policies while employees are working 
remotely. 
• Employees might mistakenly believe that they cannot experience sexual 

harassment remotely, or might not feel as comfortable reaching out 
• Anti-harassment training must reflect the changing reality of the 

workforce!



“Remote” Sexual Harassment

• Best practices for preventing remote harassment

✓Revise anti-harassment policies- emphasize that sexual harassment can 
occur online, via social media, on phone calls, etc., and provide examples

✓Regularly remind employees that they should report any harassment 
(experienced or witnessed-- including remote) to HR

✓Provide regular (at least annual) anti-harassment training, and include 
within the training the new wrinkles caused by a switch to remote working

✓Implement a remote work/telecommuting policy and/or agreement that 
specifically informs employees that normal Company policies (including 
anti-harassment policies) apply while working remotely. 

✓Remind employees there is no expectation of privacy when communicating 
via the Company’s equipment, email, or networks



A Note About “Zero Tolerance” Policies…
• Many employers have “zero tolerance” anti-

harassment policies

• These policies are now disfavored by the EEOC
• May be misleading and even counter-productive

• Employees think they mean that any form of harassment, 
even if a minor offense, will result in immediate termination 

• Can chill reporting of harassment – lead to underreporting and 
unchecked harassment 

• Consider revising policy to emphasize that the Company has 
discretion to determine the appropriate level of discipline, 
up to and including (but not necessarily) immediate 
discharge



Post-COVID-19 Workplace
Leave

• Leave mandates:
• FFCRA expired on December 31, 2020.

• Maryland Healthy Working Families Act still applies to Maryland employers, as 
well as ADA and FMLA!

• Other states may have more generous leave requirements:

• E.g., New York now requires paid time off to get vaccinated.

• D.C. COVID-19 leave – through June 10, 2021 but may be extended

• What trends have we seen? 

• Some employers are voluntarily offering paid time off + incentive pay.

• American Rescue Plan Act tax credits – available for voluntarily providing paid leave 
through September 30, 2021 under the same circumstances as the leave previously 
mandated by the FFCRA (including caps on pay)



American Rescue Plan Act – Tax Credits
• The now-expired FFCRA had two leave components: 

• Emergency Paid Sick Leave, and

• Expanded Family and Medical Leave

• FFCRA required paid leave for six reasons: If the employee is…
1. Subject to a federal, state or local quarantine or isolation order related to COVID-19;

2. Advised by a health care provider to self-quarantine due to COVID-19;

3. Experiencing COVID-19 symptoms and is seeking a medical diagnosis;

4. Caring for an individual who is quarantining due to either reason stated in 1 or 2, above;

5. Caring for a child whose school or place of care is closed, or whose child care provider is unavailable, for 
reasons related to COVID-19; or

6. Experiencing any other substantially similar condition. 

• Paid component:
• Reasons 1-3 were paid at the employee’s full rate, up to $511/day ($5,111 in the aggregate).

• Reasons 4-6 were paid at 2/3rds the employee’s rate, up to $200/day ($2,000 in the aggregate).

• Employers may take tax credits for all paid leave provided, up to the daily/aggregate caps.



American Rescue Plan Act – Tax Credits
• The American Rescue Plan Act further continued the tax credit component 

(until Sept. 30), and the Act added three new uses of leave:

• Leave can be used if the employee is…

• (1) Obtaining a COVID-19 vaccination;

• (2) Recovering from an injury, illness, disability, or condition related to 
obtaining a vaccination; or

• (3) Seeking or awaiting the results of a COVID-19 test or diagnosis because 
either the employee has been exposed to COVID-19 or the employer 
requested that the employee be tested for or seek a diagnosis of COVID-19. 

• Three new categories are paid at the employee’s full rate, up to $511/day. 

• Under the ARPA, employees who previously took leave under the FFCRA are 
now entitled to a entirely new “bucket” of leave.



Post-COVID-19 Workplace
Masks

• Reasonable Accommodations for Mandatory Vaccines 

• Consider allowing unvaccinated employees to continue wearing masks

• OSHA General Duty Clause 
• Must take steps necessary to ensure employees have a safe workplace. 

• Mask Mandates in Maryland
• Statewide – now required only on public transportation, when obtaining healthcare 

services, and while when in school.

• Private businesses, and local jurisdictions are still free to continue mandating masks. 

• Baltimore – still required until at least 65% of the adult population gets one shot.

• The estimated date for reaching this goal is currently mid-July.

• Prince George’s County – ended May 28.



Post-COVID-19 Workplace
Telecommuting

• Hybrid approach:

• Can offer a good balance for employees and employers, which can attract talent

• But can raise concerns about maintaining company culture, coworker comradery, etc.

• Full-time remote work:

• Allows for a more diverse workforce, and most likely saves money

• But also comes with increased liability risk:

• Tax implications;

• State law requirements from unfamiliar states;

• Tax and compliance issues caused by employees not remaining in same place

• No telecommuting:

• May not attract as much talent; certain commentators suggest a possible rise in workplace 
violence in the coming months

• May best maintain company culture and help track productivity



Post-COVID-19 Workplace
Telecommuting – Tax Issues

• Employee Taxes

• The Supreme Court is currently deciding whether to hear a case that asks whether 
a jurisdiction has the authority to tax out-of-state employees and non-residents 
who perform work for in-state businesses. 

• New Hampshire v. Massachusetts - Case stems from Massachusetts implementing a new 
rule requiring those employees who have switched to working remotely from outside of 
the commonwealth to pay taxes on wages earned from a Massachusetts-based 
employer.

• The Biden Administration has urged the Supreme Court to not take the case. 

• While Massachusetts took affirmative steps to tax employees performing work in 
other states, other states relaxed their regulations. 

• Employer Taxes
• Employers must generally pay payroll taxes where there is a sufficient nexus with a state. 



Post-COVID-19 Workplace
Telecommuting – State Law Issues

• Consider whether your telecommuting employees are subject to state laws -
generous sick leave, family leave, disability insurance, etc.
• E.g., California’s paid sick leave requirement is triggered by having one employee 

working in the state. 
• If so – consider need for a state addendum to the Employee Handbook

• There are also unemployment insurance tax considerations…
• If employee is permanently located in another state, with no intention of leaving, 

the employer is usually required to pay unemployment insurance tax to that state. 

• And registration considerations
• If an employer has to pay unemployment insurance tax, the employer must 

generally also register with the state’s employer registration services
• Some states have mandatory temporary disability/ family leave insurance – may 

require separate insurance in addition to workers’ comp. 



Post-COVID-19 Workplace
Vaccines

• Mandatory vaccines? 
• Employers may require vaccinations, ask about vaccination status, and request 

proof.

• Must allow for accommodations for disabilities (ADA), and religious beliefs (Title 
VII).
• Undue hardship:

• ADA – a significant difficulty or expense in providing the accommodation.

• Title VII – more than a de minimis cost to the employer. 

• Before mandating vaccines or asking for proof, employers should weigh the 
benefits against legal risk

• OSHA recently issued guidance stating that illness caused by vaccines, even those 
required for work, is not recordable.

• The EEOC recently gave the green light for limited incentives for vaccinations. 



The Litigation Begins…
• Public Employer - New Mexico Detention Center

• On May 5, 2021, a NM detention officer filed a federal lawsuit challenging 

employer’s right to require mandatory vaccine

• Complaint is focused on FDA Emergency Use Authorization and alleges the 

employee does not wish to be a “human guinea pig”

• Private Employer – Houston Methodist Hospital

• On May 28, 2021, more than 100 employees of Houston Methodist Hospital filed a 

lawsuit in Texas state court claiming that the hospital’s vaccine mandate is illegal 

• Also focuses on FDA Emergency Use Authorization 

• Alleges the hospital is "illegally requiring its employees to be injected with an 

experimental vaccine as a condition of employment" 

• Claims violations of Texas public policy and the Nuremberg Code, a medical ethics 

code for human experimentation 



EEOC Guidance on Vaccine Incentives

• New guidance issued May 28, 2021

• Employers may offer incentives/awards to employees who are vaccinated, 
• May offer incentive for receiving vaccine from third party

• May also offer incentive for receiving vaccine from employer, as long as the incentive is 
not so substantial as to be “coercive.” 
• NOTE this heightened scrutiny of incentives in exchange of receipt of vaccine directly from 

employer!

• May require proof of vaccination in exchange for incentive

• Employers may NOT offer incentives/awards to employees based on their family 
members’ vaccination status
• EEOC contends that this would violate GINA

• May still offer family member opportunity for vaccination – but it cannot have award 
attached 



The Biden Administration

“The American Jobs Plan is a blue-collar blueprint to build America. 
That’s what it is. And it recognizes something I’ve always said in this 

chamber and the other.… Wall Street didn’t build this county. The middle 
class built this country, and unions built the middle class. 

So that’s why I’m calling on Congress to pass the Protect the Right to 
Organize Act – the PRO Act – and send it to my desk so we can support 

the right to unionize.”

– Remarks by President Biden, addressing Congress, April 28, 2021



The Biden Administration
• Secretary of Labor – Marty Walsh

• Former Mayor of Boston and state representative; also worked as a 
union president for several years, with a focus on creating safer 
worksites for unionized employees. 

• The PRO Act

• Passed by the House of Representatives on March 9, with 0 
Republicans voting for the bill; never taken up by then-Republican-
controlled Senate.  Chances of passing through Senate this time 
around are slim. 

• Significant provisions:

• Eliminates ability for employees to opt-out under right-to-work 
laws;

• Prohibits employer-mandated meetings during union 
campaigns; and

• New monetary penalties for violations of employee rights. 

Secretary Walsh throwing the first pitch at 
Orioles Opening Day vs. the Red Sox



Other Biden Administration Impacts

• Continuation of enhanced unemployment benefits?
• Following pressure from some in the business community, the Biden 

Administration recently rolled back its previous waiver of the requirement to look 
for work. 

• Several states are now following suit – employees must show that they are looking 
for work in order to be entitled to unemployment benefits. 

• Safety concerns?
• Secretary Walsh has history of advocating for safer workplaces. 

• Administration requested new safety rules related to COVID-19. 

• So far, such rules have not been released, despite being past-due.

• Recently, OSHA nominee, Doug Parker, was questioned in Congress about the 
legality of any such rules. 



Questions?


