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Note that this presentation is intended as a 
general discussion of the law and is not 

intended as legal advice for any particular 
situation. 



PART I: THE ANNUAL HR PHYSICAL

• Handbook – When was your last “physical”?

Handbook Leave of Absence Policies?  What was 
promised?

Leave of Absence Practices – Do your organization’s leave 
practices follow your policies?

Inclusion of New Employment Laws - Does your 
handbook reflect recent updates to the Maryland Healthy 
Working Families Act; Maryland Fair Employment 
Practices Act; and reflect the new Maryland minimum 
wage?



PART II: LEAVES OF ABSENCE

• Families First Coronavirus Response Act – How does 
this 2020 law apply to employers in 2021?

•Maryland Healthy Working Families Act (“MHWFA”)

•Maryland Flexible Leave Act (“FLA”)

• Family and Medical Leave Act (“FMLA”)

•Americans with Disabilities Act (“ADA”)

•Company leave of absence policies- (Are you 
following your Handbook?)



Families First Coronavirus Response Act

• Required employers with fewer than 500 employees to provide COVID-19-related 
paid leave if:

1. The employee is subject to a Federal, State, or local quarantine;

2. A health care provider has advised the employee to self-quarantine;

3. The employee has symptoms and is seeking diagnosis;

4. The employee is caring for an individual under quarantine;

5. The employee is caring for a child whose school or place of care is closed or a child care 
provider is unavailable due to COVID-19; or

6. The employee is experiencing any other substantially-similar condition.



Division C of FFCRA – FMLA Expansion

• Employees are eligible if they’ve been on payroll for 30 calendar days immediately 
prior to the day leave would begin

• Allows for up to 12 weeks of leave

• Provides for an additional use for FMLA leave:

• Where the employee is unable to work or telework due to the need for leave to care for 
his/her minor child (younger than 18 years old) because the child’s school or place of care 
has been closed, or the child care provider is unavailable, due to a public health 
emergency

• Use is also included in EPSL



FMLA Expansion (cont.)

• The first ten work days may consist of unpaid leave

• The employee is able to substitute any accrued vacation leave, personal leave, or 
medical/sick leave for this unpaid leave – and the employee may use unused EPSL time as 
well

• After first ten days, leave must be paid in an amount equal to 2/3rds of the 
employee’s regular rate of pay

• Up to $200/day, and $10,000 in the aggregate

• The employee is only entitled to a total of 12 weeks of leave due to caring for a child 
whose school or place of care has closed because of COVID-19

• First two weeks can be paid under the Paid Sick Leave provision, while the next 10 weeks 
will be paid under the FMLA expansion provision



Division E of FFCRA– Emergency Paid 
Sick Leave
• Under EPSL, there are six uses for sick leave:

1. The employee is subject to a Federal, State, or local quarantine;

2. A health care provider has advised the employee to self-quarantine;

3. The employee has symptoms and is seeking diagnosis;

4. The employee is caring for an individual under quarantine;

5. The employee is caring for a child whose school or place of care is closed 
or a child care provider is unavailable due to COVID-19; or

6. The employee is experiencing any other substantially-similar condition.



EPSL Payment

• For reasons 1, 2, and 3, the employee must be paid at his/her normal rate of pay, up 
to $511/day and $5,110 in the aggregate

• For reasons 4 or 6, the employee must be paid at 2/3rds his/her normal rate, up to 
$200/day and $2,000 in the aggregate

• For reason 5 (to care for a child whose school/place of care), the employee must be 
paid at 2/3rds his/her normal rate, up to $200/day and $12,000 in the aggregate 

• Due to its inclusion in expanded FMLA section

• Payments are for a 12-week period – two weeks of paid sick leave followed by up to 10 
weeks of paid expanded family and medical leave



FFCRA Expiration

• The FFCRA expired on 12/31/2020.

• No longer required to allow FFCRA leave.

• Must still pay leave that was taken prior to expiration date.

• May voluntarily offer FFCRA leave.

• Same principles apply (i.e., the reasons for taking leave).

• If voluntarily providing FFCRA leave, may receive tax credits.

• Does not currently appear that an employee is entitled to a new bucket of FFCRA leave:

• If an employee has already exhausted FFCRA leave in 2020, and the employer has taken a tax 
credit for that leave, it does not appear that the employer will receive tax credit for voluntarily 
providing additional leave beyond that otherwise allowed under the original FFCRA.



FFCRA Tax Credits

• Employers providing required/voluntary FFCRA leave may receive a tax credit, 
up to:

• $511/day per employee taking EPSL for his/her own condition;

• $200/day per employee taking EPSL for his/her family member’s condition; 
and

• $200/day per employee taking Expanded FMLA leave.

• Applies to the employer’s Social Security tax payable on W-2 wages for a 
calendar quarter.

• Taken on quarterly-filed Form 941.

• Does not apply to employer Medicare tax.



Maryland Healthy Working Families Act 
(“MHWFA”)
• Maryland Healthy Working Families Act requires Maryland employers to provide paid sick 

and safe leave to employees (unpaid leave if employing less than 15 employees)

• Employees must earn at least 1 hour of leave for every 30 hours they work

• Leave may be used for a variety of health-related reasons, even for health events of family 
members

• Employees must receive 1 hour of leave for every 30 hours they have worked

• Employees can earn up to 40 hours of leave per year

• Up to 40 hours of unused leave must carry over to the next year, unless the employer makes 
available the employee’s full annual allotment of leave at the beginning of the year  

• Employer may award leave as it accrues, or they can award the full amount an employee 
would earn at the beginning of the calendar year

• Employers can limit the amount of leave earned at any given time to 64 hours (once 
employee hits this mark, they stop earning leave until they use some of it)



MHWFA (Cont.)

• Employees must be able to use leave for the following reasons:

• To care for their own mental or physical illness, injury, or condition

• To care for a family member’s mental or physical illness, injury, or condition  

• Obtaining preventive medical care for themselves or their family member

• Maternity or paternity leave

• An absence caused by domestic violence, sexual assault, or stalking committed against 
either the employee or their family member, and the leave is being used:

• To obtain medical or mental health attention,

• To obtain services from a victim services organization,

• For legal services or proceedings, or

• Because the employee has temporarily relocated as a result of the incident



MHWFA Requirements for Employees

• Employees must provide up to 7 days notice for a use of leave that is foreseeable

• If unforeseeable, must provide notice as soon as practicable 

• Employer may deny leave use if the employee fails to provide required notice and the 
absence will cause a “disruption”

• Employer can request verification of the use of leave if an employee uses leave for 
more than 2 consecutive shifts

• Verification may also be required if the employee uses leave between the 107th and 120th

calendar days of being employed (if it is a term agreed to at time of hire)

• If employee fails to provide verification, subsequent requests to take leave for the same 
reason may be denied 

• An employee cannot be required to find a replacement



Maryland Flexible Leave Act

• Applies to employers with 15+ employees 

• Employees must be allowed to use any earned “leave with pay” to care for 
illness of a child, spouse, or parent.  

• “Leave with pay” includes vacation leave and sick leave 

• Employees must be allowed to elect the type and amount of leave with pay to 
use 



The Family and Medical Leave Act 
(“FMLA”)
• Application:  Covers all private employers that employed 50+ employees  for at least 

20 workweeks in current or preceding calendar year 

• Requirements: Employer must grant  up to 12 weeks of unpaid leave to employees 
in a 12-month period, for the employees to use for a variety of reasons including 
their own or family member’s serious health condition

• Eligibility:

• Work for a covered employer

• Have worked for the employer for 12 months (need not be consecutive)

• Have worked 1,250 hours in 12 months prior to the start of leave

• Work at a location where the employer has 50 + employees in a 75-mile radius 



The Americans with Disabilities Act 
(“ADA”)
• Application:  Employers with 15+ employees

• Requirements: Employers are required to provide “reasonable accommodations” to 
employees with qualifying disability 

• Eligibility:  Employees are protected by ADA if they have: (1) a physical or mental 
impairment that substantially limits one or more major life activities; (2) a record (or 
past history) of such impairment; or (3) are regarded by employer as having a 
disability. 



ADA and Sick Leave

• ADA may require employer to provide additional leave even after all available 
sick leave has been used 

• Employer must engage in “interactive dialogue” to determine if there are any 
reasonable accommodations that would allow employee to perform essential 
functions of the job without causing undue hardship



Question – Fear of Infection at Work

• “Anxiety” vs. “anxiety”
“I don't want to achieve immortality through my work; I want to achieve immortality through not dying. I don't want to 
live on in the hearts of my countrymen; I want to live on in my apartment.” – Woody Allen

• There are a few limited circumstances where leave to avoid contracting 
COVID-19 might be covered under FMLA:

• For example, if an employee has an underlying mental health condition 
(severe anxiety) which triggers an incapacitating fear of COVID-19, it could 
be considered a serious health condition as defined by the FMLA.  (This 
would also trigger an ADA interactive dialogue.)

• Anxiety is also a recognized disability under the ADA.  Employees with a bona 
fide diagnosis of such a disability (or an employee who is perceived as having 
such a disability) may be entitled to protection under the ADA.



PART III: VACCINATIONS

•Project Warp Speed

•Mandatory?

•ADA Concerns

• Title VII Concerns

•OSHA and Other Concerns

• Employee Wellness Programs



Vaccinations – Project Warp Speed

• Two pharmaceutical companies have received FDA emergency approval for their 
vaccines.

• These vaccines are not “fully” approved, but they are now available for US citizens.

• Starting with front-line health workers and residents of nursing homes.

• Next, members of the older population and high-risk citizens will be able to receive vaccine.

• High priority population could be vaccinated by April. 

• Vaccines for the general population could come as early as late April or May. 

• Health officials have said that it would take 75% to 85% of the population being 
vaccinated for the threat to be effectively eliminated through herd immunity. 

• One recent poll shows that 8 in 10 Americans are willing to be vaccinated

• However, 44% of those willing to be vaccinated said they would wait before receiving it.



Vaccinations –Mandatory?

• Mandatory vaccines are not new in the employment context.

• Health industry employers have long required employees to be vaccinated against the flu.

• Employers can generally require vaccines, but must be aware of restrictions created 
by the ADA, Title VII, and the OSH Act. 

• The EEOC has now released guidance regarding mandatory COVID-19 vaccinations in light 
of the vaccine receiving only “emergency use authorization.”

• In its guidance, the EEOC states that mandatory vaccination policies are permitted, but 
significant accommodations must be given to employees with legitimate objections to the 
vaccine.

• EEOC also suggests that employers encourage vaccines instead of requiring them. 

• Employers should also be aware of the limited availability of a COVID-19 vaccine for 
the general population.

• One suggested route is to only encourage vaccines until it is widely available. 



Vaccinations – ADA

• The ADA requires that employees receive a reasonable accommodation due to a 
disability. 

• This requirement extends to mandatory vaccines. 

• If the employee has a disability that would prevent him/her from safely receiving the 
COVID-19 vaccine, a reasonable accommodation might be required. 

• A reasonable accommodation in lieu of being vaccinated could be allowing the employee 
to continue working from home, or requiring him/her to wear a mask while in the office. 

• In rare instances, vaccinated individuals have had severe, but non-life-threatening, allergic 
reactions.

• An employer need not provide a reasonable accommodation under the ADA if it 
would create an undue hardship. 

• “Undue hardship” under the ADA means a significant difficultly or expense in providing the 
accommodation. 



Vaccinations – ADA (cont.)
• The EEOC’s latest guidance does not treat vaccinations as an ADA “medical examination.”

• Workplace medical examinations must be job-related & consistent with a business necessity. 

• However, pre-screening questions may implicate ADA’s disability-related inquiries provision 
(which is an inquiry likely to elicit information about a disability). 

• Must show that pre-screening question is “job-related and consistent with business necessity.” 

• Requesting proof of receipt of a vaccination is not considered an inquiry, however, asking why
the individual did not get vaccinated likely is an inquiry. 

• At least until the pandemic subsides, unvaccinated employees could be considered a 
“direct threat” to the workplace and prohibited from the office.

• Employers should nonetheless consider a reasonable accommodation and assess the employee 
on an individualized basis, since the “direct threat” threshold is high. 



Vaccinations – Title VII

• Title VII also requires reasonable accommodations for an employee’s religious-based 
objection.

• The same ADA reasonable accommodation (work from home or required to wear a 
mask while in the office) can also be used if the employee has a religious objection 
to the vaccination.

• However, Title VII’s “undue hardship” definition is any accommodation that would 
result in more than a de minimis cost to the employer. 
• This is a lower standard than the undue hardship definition under the ADA and requires 

only that an employer show that the requested accommodation would cause more than a 
trivial cost to the employer’s operations. 

• But the undue hardship reasoning should still be used with caution. 

• An employee may object due to his/her sincerely held religious beliefs. 
• Determining what is a true, sincere religious belief is often tricky. 

• Supporting information verifying the employee’s sincere beliefs may be requested. 



Vaccinations – OSHA

• OSHA has allowed mandatory vaccinations in the workplace. 

• However, employees must be properly informed of the benefits and risks of 
vaccinations prior to being required to receive one. 

• OSHA has also suggested that any employee refusing a vaccine because he/she reasonably 
believes that a medical condition creates the risk of a serious illness or death may be 
protected under OSHA’s whistleblower provision. 

• The General Duty Clause might apply to workplace vaccinations:

• Under the Clause, employers are required to furnish to each employee “a place of 
employment which [is] free from recognized hazards that are causing or are likely to cause 
death or serious physical harm…” 

• OSHA could sanction an employer under this clause if, for instance, there is a major 
COVID-19 outbreak at the office, and the employer was not exercising reasonable care in 
ensuring the workplace was safe from COVID-19 

• Requiring or offering vaccinations could reduce the risk of sanction.  



Vaccinations – Other Implications

• State laws – some states require certain employers to mandate vaccinations. 

• However, there are also many states that allow an employee to decline a mandated 
vaccination for any reason. 

• Certain states (e.g., California) require employees to be reimbursed for all necessary 
expenditures or losses incurred by the employee.

• Onsite vaccinations should be covered by the employer. 

• Unionized employers likely need to negotiate mandatory vaccines with the union.

• Not required if covered in a CBA’s management rights provision. 

• Required vaccinations might be unpopular among workers. 

• There is still an anti-vax movement.

• Early vaccines will not be fully approved – only under an emergency use authorization. 

• Employees who are sickened by a vaccine might be covered under workers’ comp. 



Employee Wellness Programs

• Wellness programs offer employees health-based incentives. 

• Employers often incentivize employees to stop smoking, go through health screenings, etc. 

• Wellness programs are often able to reduce health insurance costs. 

• Incentives can include gifts, monetary awards, etc. that are based on a point system. 

• Flu vaccinations are a CDC-recommended addition to an employer’s wellness 
programs. 

• Incentivizing (and not requiring) employees to be vaccinated might be more effective. 

• Employers can do this by adding it to their existing wellness program, or by establishing a 
one-time program offering employees a benefit for getting vaccinated. 

• Could host “vaccination drive” to encourage, and provide an easy way for, employees to be 
vaccinated (Ford, Target, and Tyson are taking steps to provide vaccinations to employees).



Employee Wellness Programs (cont.)

• Employers must realize privacy concerns (HIPAA), and ERISA and COBRA requirements.

• Wellness programs that include vaccinations will be covered by ERISA.

• Existing wellness programs are typically already covered by ERISA, unless it is a program that 
only consists of educational services or only encourages healthy living habits. 

• If an existing wellness program is not already covered by ERISA, adding a vaccination 
benefit to the program will bring it within ERISA’s coverage. 

• Obligations include creating an ERISA plan, a summary plan description, filing an annual 
report, complying with fiduciary duties, establishing a claims and appeals process, etc.

• If adding vaccinations to an existing ERISA-covered plan, obligations include reviewing 
the plan and summary plan description to determine if amendment is needed. 



PART IV: TELECOMMUTING

•Working From Home

• Safety Issues

• Confidentiality and FLSA Obligations

•Working From Home From Another State

•Unemployment Insurance

• Tax Issues

• State Registration, Wages & Leave



Work From Home the New Normal?

• COVID-19 resulted in what has been considered the biggest work from home 
experiment in history.

• What started as temporary is now becoming permanent. 

• Facebook and Twitter switching to work from home model in future.

• Diverse employee group and cost savings:

• Facebook says its new model will allow it to hire people from around the world.

• Morgan Stanley sees a work from home future as a way to reduce footprint and costs.

• Global Workplace Analytics:

• An employer can save ~$11,000/year for every employee working remotely;

• An employee can save $2,500 – $4,000/year working remotely half of the time.



Workers’ Compensation & OSHA

• Workers’ compensation still applies to home offices.

• Should ensure coverage for home office incidents. 

• OSH Act obligations also apply to home offices. 

• Reporting requirements:

• If an employee suffers a work-related injury or illness at home, must report. 

• Injury/illness is reportable if it results in loss of consciousness, or one or more days away from work, or 
days of restricted work, or days of job transfer.

• Employers must conduct a reasonable determination into whether the injury/illness is work-
related.

• Safe-workspace requirements:

• No requirement to inspect home offices (or ask employees to send pictures of workspace).

• But should remind employees of safe work practices (taking occasional breaks, decluttering the 
work space, fire hazards, etc.).

• And should be proactive with any known dangers, such as employer-supplied equipment. 



Confidentiality & FLSA Obligations 

• Employees should be frequently reminded of their duty to protect confidentiality 
and company trade secrets.

• Employers should also discuss options with IT professionals.

• Should establish and utilize written policies (must use VPN, may not allow any family 
members to use work-related device, two-factor authentication, etc.).

• Non-exempt employees are still owed wages for all time worked.

• Employers should remind employees of their obligation to accurately record their time.

• Obligation to accurately record time falls onto employer.

• Time-accounting software can help.

• Overtime must also be paid.

• Policies outlining “hours worked” and availability of overtime should be established and used. 



Working From Home From Another State



Unemployment Insurance & Workers’ 
Compensation
• State unemployment insurance should be paid to only one state.

• Determination of which state to pay UI requires a 4-part analysis:
1. Localization of services;

2. Base of operations;

3. Place of direction and control; and

4. State of employee’s residence.

• Interstate Reciprocal Coverage Arrangement (all states except Alaska, Kentucky, 
Mississippi, New Jersey, New York, and Puerto Rico have signed on).
• Must still seek permission of dominant state. 

• States also have UI reciprocity agreements with neighboring states. 

• Workers’ Comp. requirements vary state-by-state:
• Employees may file a claim in the state (1) where they primarily work; (2) where they were 

injured; or (3) where they live.

• Generally, must have workers’ comp. insurance in the state where employee works.
• May sometimes achieve through binder amendment on existing policy. 



Taxes – Out of State Employees

• Employee tax obligations:

• Individualized assessment based on employer’s location, employee’s location, time spent 
working in another state, any possible deductions, and amount earned. 

• Many employees face possibility of filing in two states.

• Employer tax obligations: 

• Whether an employer must withhold/remit an employees’ tax is also state-dependent but 
technically required for all work performed in the state (even if the employee is a 
nonresident and only there temporarily). 

• Many states require employer payroll taxes and/or corporate taxes if there are employees 
remotely working in the state (remote work is often considered a sufficient “nexus” with 
that state).

• Some states (e.g., Mississippi & Alabama) have waived employee tax withholding 
obligations, and others have waived employer taxes (e.g., Maryland & Massachusetts) 
where the employee is temporarily teleworking due to COVID-19.



State Registration, Wages & Leave

• Registration with a state’s department of labor is usually required if an employer 
must pay unemployment insurance, or if it must withhold/remit and/or pay taxes.

• Some states (e.g., California) have waived registration requirements if it is triggered by an 
employee temporarily teleworking due to COVID-19.

• Continued remote work from another state is likely to trigger the state’s registration 
requirements.

• Must also comply with state and local wage laws.

• Some state paid sick leave obligations will apply to remote workers, too. (e.g., if the 
state requires only that one employee work in the state to be covered by the leave 
obligations). 

• State leave laws do not generally require separate or new policies, so employers can 
achieve universal compliance by creating a policy that meets the most 
restrictive/imposing obligations.



Part V - Looking Ahead to 2021 – Biden 
Admin.
• Major administration goals for employees:

• Federal minimum wage increase – $15/hour by 2026 (currently still at $7.25/hour).

• More overtime eligibility for employees by limiting overtime exemptions. 

• Strengthening union membership. 

• Stronger worker-safety rules, especially as they relate to infectious diseases. 

• Major candidates for Biden’s Secretary of Labor pick include:

• Marty Walsh (Boston Mayor) – supported by major unions. 

• Bernie Sanders – strongly supports unions, but is not supported by many unions. 

• Andy Levin (Rep., Mich.) – supported by unions that previously supported Sanders for 
president. 

• Biden and his Secretary of Labor will likely be limited in their ability to make any 
significant changes unless both Georgia runoffs result in Democrat victories.

• HAPPENING TODAY



Incoming Biden Administration (cont.)

• Other anticipated actions:

• Repealing Executive Order 13950 (Combating Race and Sex Stereotyping in government 
employer and contractor workplaces).

• Although it has recently been enjoined by federal court. 

• Change in NLRB majority.

• Currently have 3 Republicans, 1 Democrat and 1 vacancy on the Board.

• First chance for Democrat majority is likely August 2021, when William Emanuel’s term expires. 

• Change in EEOC majority.

• Currently have Republican majority, which will last until July 2022 – no immediate changes are 
foreseeable.

• ERISA-related changes could take place, especially related to 401(k) tax break structure 
and fiduciary standard of conduct.



PART VI: RETURN TO WORK ISSUES

•OSHA – General Duty Clause

•CDC – When Guidance Becomes Law

•Maryland-Specific Workplace Standards



Safety Concerns

• Prior to reopening, employers should:

• Consider all local guidance and requirements to ensure compliance;

• Identify areas at most risk of contamination;

• Create and communicate a plan that will reduce risk of contamination and promote safety;

• Ensure that ventilation systems are fully operational; and

• Consider employee training on risks of being back in the workplace.



Safety Requirements

• OSHA General Duty Clause – applies to virtually every workplace.

• Requires employers to provide a place of employment “free from recognized hazards that 
are causing or are likely to cause death or serious physical harm to…employees.”

• Also requires employers to comply with all occupational safety and health standards.

• CDC recommendations should be treated as a requirement under the General Duty Clause. 

• OSHA is authorized to sanction employers for COVID-19 outbreaks in workplaces. 

• Taking proper CDC-recommended steps can reduce risk of sanction.

• Reporting obligations:

• All work-related illnesses must be reported to OSHA. 

• If the illness results in loss of consciousness or one or more days away from work, or days of 
restricted work, or days of job transfer.

• Employer must conduct reasonable determination whether COVID-19 case is work-related:

• Does not mean extensive medical inquiry, but reasonable steps (asking the employee how s/he 
believes COVID-19 was contracted, reviewing work environment, etc.) are required. 



CDC Recommendations

• Rearrange workspaces and schedules:

• Spacing seats further apart and installing shields/other barriers;

• Posting signs to remind employees to socially distance; and

• Staggering work schedules to reduce number of employees in office at one time.

• Increase air quality:

• Increasing frequency of air supply and opening windows;

• Using fans to redirect airflow and operating exhaust fans in restrooms; and

• Using ultraviolet germicidal irradiation.

• Promote healthy conduct in the workplace:

• Consider daily employee screening and/or temperature checks;

• Require masks in common areas and prohibit handshaking, hugs, etc.; and

• Remind employees to frequently wash hands.

• Prohibit symptomatic employees from coming to work. 



Mask Mandate

• COVID-19 still a serious risk:

• Vitamin D deficiency (especially prevalent in winter months) linked to an almost quadruple 
increase in the odds of dying from COVID-19.

• New mutated UK strain of the SARS-CoV-2 virus (B.1.1.7) is more contagious, faster 
spreading, and now found in 33 countries, including the United States. 

• Mask mandates are still in place and necessary to stopping the virus. 

• All Marylanders older than 5 years old are required to wear a mask in public spaces, 
including businesses and outdoor areas (where social distancing is not possible). 

• Employees must wear a mask indoors where (i) interaction with others is likely, including 
shared areas of commercial offices, and (ii) food is being prepared or packaged.

• Baltimore City enacted a more restrictive mandate under former Mayor Jack Young –
required to wear a mask at all times while in public. 



Questions?


